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these telephone discussions is necessary in 
order to properly resolve the matter. 

ORDER 

AND NOW, this 12th day of January, 
1987, the order of the Unemployment Com¬ 
pensation Board of Review in the above- 
captioned matter is vacated and the case is 
remanded to the Board for proceedings 
consistent with the foregoing opinion. 

Jurisdiction Relinquished. 



ond smoker and on side of office in which 
four out of six employees smoked was not 
“reasonable accommodation;” employee's 
resignation, therefore, was for necessitous 
and compelling cause and she was entitled 
to unemployment compensation. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 


Robert Senville, Central Pennsylvania 
Legal Services, Reading, for petitioner. 

James K. Bradley, Assoc. Counsel, Paul 
E. Baker, Act. Deputy Chief Counsel, Har¬ 
risburg, for respondent. 


Lorraine LAPHAM, Petitioner, 
v. 

COMMONWEALTH of Pennsylvania UN¬ 
EMPLOYMENT COMPENSATION 
BOARD OF REVIEW, Respondent. 

Commonwealth Court of Pennsylvania. 

Submitted on Briefs Sept. 11, 1986. 

Decided Jan. 13, 1987. 

Claimant petitioned for review of order 
of the Unemployment Compensation Board 
of Review which reversed a referee’s deci¬ 
sion granting her unemployment compensa¬ 
tion benefits. The Commonwealth Court, 
No. 709 C.D. 1985, Kalish, Senior Judge, 
held that claimant who resigned her posi¬ 
tion because she suffered from allergic 
bronchitis due to exposure to cigarette 
smoke in work area met burden of showing 
a necessitous and compelling cause for her 
termination. 

Reversed. 


Social Security and Public Welfare <^415 
Proffered relocation of employee, who 
suffered from chronic bronchitis due to ex¬ 
posure to cigarette smoke, to area 10 to 15 
feet from heavy smoker, 20 feet from sec- 


Before DOYLE and BARRY, JJ., and 
KALISH, Senior Judge. 

KALISH, Senior Judge. 

Lorraine Lapham (claimant) petitions for 
review of an order of the Unemployment 
Compensation Board of Review (Board) 
which reversed a referee’s decision grant¬ 
ing her unemployment compensation bene¬ 
fits. We reverse the Board. 

The claimant was employed as a program 
monitor by the Berks County Employment 
and Training Office. She suffered from 
allergic bronchitis due to exposure to ciga¬ 
rette smoke in the work area. She re¬ 
signed her position and was denied unem¬ 
ployment compensation benefits by the 
Board because she failed to meet the bur¬ 
den of showing a necessitous and compel¬ 
ling cause for her termination. 

The question raised in this appeal is 
whether the claimant left her employment 
under circumstances which would render 
her ineligible for unemployment compensa¬ 
tion benefits under section 402(b)(1) of the 
Unemployment Compensation Law (Law), 
Act of December 5, 1936, Second Ex.Sess., 
P.L. (1937) 2897, as amended , 43 P.S. 
§ 802(b)(1). That section provides in perti¬ 
nent part: 

An employee shall be ineligible for 

compensation for any week— 
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(b) In which his unemployment is due 
. to voluntarily leaving work without 
cause of a necessitous and compelling 
nature.... 

Provided, That a voluntary leaving 
work because of a disability if the em¬ 
ployer is able to provide other suitable 
work, shall be deemed not a cause of 
necessitous and compelling nature.... 

This has been interpreted to mean that 
when terminating employment for health 
reasons, the claimant must show that she 
explained to her employer her medical con¬ 
dition and her inability to perform regular¬ 
ly assigned duties, and submitted medical 
evidence of her condition. She need do no 
more. This then shifts the burden to the 
employer to offer a suitable alternative in 
the form of a reasonable accommodation 
for work which is not inimical to her health. 
Since the employee must show a good faith 
effort to maintain the employment relation¬ 
ship, if such an opportunity was proffered 
to the claimant and she declined to avail 
herself of it, a finding of ineligibility under 
section 402(b)(1) of the Law would be ap¬ 
propriate. Genetin v . Unemployment 
Compensation Board of Review , 499 Pa. 
125, 451 A.2d 1353 (1982); Domblum v. 
Unemployment Compensation Board of 
Review , 77 Pa.Commonwealth Ct. 547, 466 
A.2d 747 (1983). 

The issue then becomes whether a rea¬ 
sonable accommodation not inimical to the 
health of the claimant was offered to her. 
The employer did not meet its burden. 

The Board found that claimant had a 
medical problem, and that cigarette smoke 
in the work area created an adverse effect 
on claimant's health. They found that the 
claimant was advised by her physician to 
seek work where she would not be exposed 
to cigarette smoke, and that her employer 
was aware of this problem. 

The Board further found that the em¬ 
ployer did offer to relocate the claimant 
within the office to an area which was 

1. 43 P.S. § 25-2 provides that all establishments 
(any room or place where persons are employed 
for compensation) shall be so constructed as to 


relatively free of smoking employees; how¬ 
ever, claimant declined because it had been 
her experience that smoke from other ar¬ 
eas would still infiltrate the work area de¬ 
spite the absence of smoking employees in 
the immediate vicinity. 

An employer is under a duty to provide a 
work area that is free from unsafe_ condi¬ 
tions. 1 

The evidence of the toxic nature of tobac¬ 
co smoke and its injurious and deleterious 
effects on health is very strong, not only to 
the smokers, but also to the nonsmokers 
who are exposed to “secondhand” smoke. 

In Shimp v. New Jersey Bell Telephone 
Company , 145 N.J.Super. 516, 368 A.2d 
408 (1976), the court took judicial notice of 
the toxic nature of cigarette smoke and its 
well known association with emphysema, 
lung cancer and heart disease, citing the 
Federal Cigarette Labeling and Advertising 
Act, P.L. 89-92, July 27, 1965, 79 Stat 282, 
and the Surgeon General's report of 1972 
entitled The Health Consequences of 
Smoking. Both recognized the dangerous 
nature of cigarette smoke and declared it a 
national policy to warn the public of its 
danger. The Surgeon General discouraged 
cigarette smoking. His reports indicate 
that the mere presence of cigarette smoke 
is an air pollutant and makes involuntary 
smokers of all who breathe the air. It is 
especially harmful to the health of those 
who have chronic heart conditions, pulmo¬ 
nary problems, and allergies to tobacco 
smoke. 

There is no medical evidence in the 
record that the proffered relocation would 
not be harmful to the claimant's health. 

On the other hand, the claimant's physi¬ 
cian did advise her to seek work where she 
would not be exposed to cigarette smoke, 
and testified concerning the effect on her 
health of exposure to even small concentra¬ 
tions of cigarette smoke. 

provide adequate protections for the health and 

safety of persons working there. 
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The record shows that claimant was situ¬ 
ated in her relocated area ten to fifteen 
feet away from a heavy smoker whose 
desk was in front of her, twenty feet from 
a second smoker, and on the side of the 
office in which four out of six employees 
smoked. The inference that there was a 
reasonable accommodation is therefore not 
a logical one in light of this record. 

Accordingly, we reverse the Board's or¬ 
der and uphold the referee's decision which 
grants claimant's benefits. 

ORDER 

NOW, January 13, 1987, the order of the 
Unemployment Compensation Board of Re¬ 
view, No. B-238302, dated February 26, 
1985, is reversed. 



(Pa.CmwIth. 1987) 

Order affirmed as modified and re¬ 
manded. 


1. Assault and Battery <£=>56 

Use of deadly weapon is not required 
to constitute aggravated assault. 18 Pa.C. 
S.A. § 2702(a)(1). 

2. Assault and Battery <£=>56 

When deadly weapon is used to com¬ 
mit, or attempt to commit, serious bodily 
injury to another, it becomes necessary ele¬ 
ment of offense of aggravated assault. 18 
Pa.C.S.A. § 2702(a)(1). 

3. Pardon and Parole <£=70 

Recommitment of parolee as technical 
parole violator for possessing weapon was 
erroneous where defendant was convicted 
of aggravated assault for incident upon 
which revocation was based, and parolee's 
possession of knife was element of convic¬ 
tion. 61 P.S. § 331.21a(b); 18 Pa.C.S.A. 
§ 2702(a)(1). 


Michael WEIMER, Petitioner, 
v. 

COMMONWEALTH of Pennsylvania, 
PENNSYLVANIA BOARD OF PROBA¬ 
TION AND PAROLE, Respondent. 

Commonwealth Court of Pennsylvania. 

Submitted on Briefs Nov. 14, 1986. 
Decided Jan. 14, 1987. 

The Board of Probation and Parole re¬ 
voked parole and recommitted parolee to 
prison. Parolee appealed. The Common¬ 
wealth Court, No. 1933 C.D. 1986, Barbieri, 
Senior Judge, held that revocation of parole 
on ground that defendant was in posses¬ 
sion of weapon was erroneous where de¬ 
fendant was convicted of aggravated as¬ 
sault in connection with incident upon 
which revocation was based. 

1. Section 3701 of the Crimes Code, 18 Pa.C.S. 


W. Hamlin Neely, Allentown, for peti¬ 
tioner. 

Robert Greevy, Chief Counsel, Arthur R. 
Thomas, Harrisburg, for respondent. 

Before CRAIG and PALLADINO, JJ., 
and BARBIERI, Senior Judge. 

BARBIERI, Senior Judge. 

This is a parole revocation appeal where¬ 
in Michael Weimer, parolee, appeals here 
an order of the Pennsylvania Board of Pro¬ 
bation and Parole (Board) denying him ad¬ 
ministrative relief from a Board parole rev¬ 
ocation order. That revocation order re¬ 
committed him to prison as a convicted and 
a technical parole violator to serve thirty- 
six months on backtime. We reverse and 
remand. 

Weimer was granted parole by the Board 
effective June 30, 1982 on a sentence of 
five to twelve years imposed by the Court 
of Common Pleas of Northampton County 
as a result of his conviction for Robbery 1 

§ 3701. 



Source: https://www.industrydocuments.ucsf.edu/docs/hywl0000 




